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l. Introduction.

For the reasons set forth herein, and for the reasons set forth at the December 7, 2009
open meeting of the Board, Delta Air Lines, Inc., (“Delta”) vigorously opposes the proposed rule
changes. Delta Air Lines and Delta employees are in a unique position with respect to this
rulemaking proceeding. Delta employees are the only employees to date who have been directly
affected by the Board’s sudden decision — seemingly out of nowhere — to change the voting
rules just over a year after forcefully rejecting the very same proposal.

It has now been more than a year since the Delta-Northwest merger took place.
Unwarranted delay in resolving representation issues has resulted in a significant delay in
affording large numbers of Delta employees their right to exercise their freedom of choice
regarding union representation. It also has prevented Delta from aligning the pay, benefits and
work rules of large numbers of pre-merger Delta and Northwest employees. The result is that
some groups of Delta employees are fully able to participate in the benefits of the Delta-
Northwest merger while others are prevented from doing so.

AFA and IAM have campaigned actively for more than a year to organize Delta’s
employees, but apparently became convinced that they could not win the support of a majority
under the election rules which have governed everyone else for the last 75 years, and under
which the AFA recently won two elections, including one at Compass, a Delta subsidiary.* As a
result, the AFA and the IAM withdrew, virtually simultaneously with the Board’s issuance of its

NPRM, the representation applications which they had filed during the summer of 2009, and

! USA 3000, 37 NMB 1 (2009) and Compass Airlines, 37 NMB 63 (11/19/2009). In both of
these cases, AFA won the election and was certified, and in both cases AFA’s application was
filed subsequent to AFA’s application to represent Delta’s flight attendants. Indeed, the current
Board has authorized, at a minimum, 15 elections under the existing rules since Member Puchala
was sworn in on May 26, 2009.



became the prime movers in support of this effort to change the Board’s longstanding election
rules.? AFA has not been bashful about its intentions. Indeed, it publicly proclaimed that the
change of administration was the reason it expected to succeed in changing the rules so soon
after the Board unanimously rejected its prior request.?

Delta and Delta employees have been singled out for discriminatory treatment.
Representation cases at other carriers filed in the summer of 2009 have proceeded to resolution
under the existing rules; only those at Delta have been delayed, and then withdrawn, to await the
new rules. Indeed, some of the representation issues resulting from Delta's acquisition of
Northwest Airlines were resolved early in 2009 by elections under the existing Board rules,*
while other Delta employees are now apparently to be subjected to different rules for no reason
other than the wishes of the AFA and the IAM and a change in the membership of the NMB. In
this context, there can be no doubt that Delta was the subject of Chairman Dougherty’s
observation that there is a “growing perception that the majority is attempting to push through a
controversial election rule change to influence the outcome of several very large and important
representation cases currently pending at the Board.” Delta Exhibit B (Letter from Chairman

Dougherty to Senators at p. 2 (Nov. 2, 2009)).

% Northwest Airlines, Inc./Delta Air Lines, Inc., 37 NMB 19 (10/30/2009) (IAM application re
Fleet Service employees filed 8/13/2009; dismissal withdrawn during investigation); Northwest
Airlines, Inc./Delta Air Lines, Inc., 37 NMB 21 (11/3/2009) (AFA application filed 7/27/2009;
dismissal withdrawn during investigation).

¥ In an August 24, 2009 radio interview, AFA’s President criticized the current representation
ballot form and emphasized how important it was for AFA to have a new Board member in place
before the next Delta flight attendant election. See Delta Exhibit A.

* Delta Air Lines, Inc., 36 NMB 88 (2009) (dismissing NAMA application re Meteorologists
following election); Delta Air Lines, Inc., 36 NMB 90 (2009) (certifying PAFCA as
representative of Dispatchers).



The unions seem quite certain of the outcome of this proceeding. AFA’s letter
withdrawing its application at Delta made clear that they plan to re-file after the new rules
become effective. Delta Exhibit C. Yet the Railway Labor Act (“RLA”) is about the protection
of employee rights, not the interests of unions. The Board has abandoned any semblance of
neutrality on representation issues — surrendering the integrity which both the Supreme Court
and the NMB have long recognized as essential to the Board’s effective discharge of its
responsibilities under the RLA. The respect earned by the NMB over 75 years of service, by
Boards of every political composition, has been squandered in a matter of weeks by partisan
initiatives that strike at the Board’s core responsibilities. The consequences of these actions by
the Board majority will be long-lasting and profoundly negative. Such conduct by the Board has
also trampled on the interests of Delta and all Delta employees in the prompt and fair resolution
of representation issues resulting from its acquisition of Northwest Airlines. The treatment of
the Chairman by the other members of the Board is unprecedented and inappropriate. The
gamesmanship surrounding the withdrawal of representation applications by the AFA and IAM
is transparent.

In Delta’s view, there is no need and no justification at all, for the proposed change in
NMB procedures. The purported rationale for the change appears to be a cover for a pre-
determined conclusion. In reality, the public record confirms that this proposed change, both in
substance and in process, is occasioned by nothing more than a change in the composition of the
NMB and the desire of the AFA and the IAM to secure large numbers of Delta employees as
prospective members. Such politicization of the NMB has already undermined respect for the
integrity and independence of the Board, and is sure to undermine the Board’s overall

effectiveness in the administration of the Act.



1. The Railway Labor Act Does Not Permit Union Representation To Be Chosen By A
Minority Of A Craft Or Class.

The Notice of Proposed Rulemaking proposes to discard the longstanding requirement
that a majority of those in the craft or class participate in an election for the results to be valid,
thus permitting a minority of the affected employees to choose union representation for all. Such
a result, however, is inconsistent with the plain language of Section 2, Fourth of the RLA, 45
U.S.C. § 152, Fourth, which provides that: “The majority of any craft or class of employees shall
have the right to determine who shall be the representative of the craft or class for the purposes
of this chapter.” A system which permits representation decisions to be made by a minority
cannot be reconciled with this explicit Congressional command.

A. Section 2, Fourth Defines and Limits The Authority of The NMB Under
Section 2, Ninth.

“As with all statutory interpretation questions,” analysis of the NMB’s rulemaking
authority in this matter “must begin with the plain language of the statute.” Negusie v. Holder,
129 S. Ct. 1159, 1178 (2009). The 1934 amendments to the Railway Labor Act added the
above-quoted sentence to Section 2, Fourth of the Act. At the same time, an entirely new
section, Section 2, Ninth, was added to the Act to make the NMB responsible for ensuring

employee freedom of choice in the designation of the certified representative.” In Switchmens

> Section 2, Ninth, 45 U.S.C. §152, Ninth, reads: “If any dispute shall arise among a carrier's
employees as to who are the representatives of such employees designated and authorized in
accordance with the requirements of this chapter, it shall be the duty of the Mediation Board,
upon request of either party to the dispute, to investigate such dispute and to certify to both
parties, in writing, within thirty days after the receipt of the invocation of its services, the name
or names of the individuals or organizations that have been designated and authorized to
represent the employees involved in the dispute, and certify the same to the carrier. Upon receipt
of such certification the carrier shall treat with the representative so certified as the representative
of the craft or class for the purposes of this chapter. In such an investigation, the Mediation
Board shall be authorized to take a secret ballot of the employees involved, or to utilize any other
appropriate method of ascertaining the names of their duly designated and authorized
representatives in such manner as shall insure the choice of representatives by the employees
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Union v. National Mediation Board, 320 U.S. 297 (1943), the Supreme Court described the
common origin and linkage of these provisions of Sections 2, Fourth and 2, Ninth, stating that
“[t]he Act in 8 2, Fourth, writes into law the ‘right’ of the *‘majority of any craft or class of
employees’ to ‘determine who shall be the representative of the craft or class for the purposes of
this Act.” That ‘right’ is protected by 8 2, Ninth which gives the Mediation Board the power to
resolve controversies concerning it and as an incident thereto to determine what is the
appropriate craft or class in which the election should be held.” 1d. at 300-01. Thus, the
statutory “right” protected by Section 2, Ninth is the right of the majority of employees in a craft
or class to determine who shall be their representative. While the NMB has discretion as to how
to determine the majority choice under Section 2, Ninth, it does not have the authority to vary the
requirement of Section 2, Fourth that the choice must be made by a majority of the affected
employees.

B. The Plain Meaning Of The Majority Language Of Section 2, Fourth Has
Been Approved By The Supreme Court.

In addition to Switchmen’s Union, two other Supreme Court decisions, discussed below,
have examined the statutory language at issue, and have approved of the Board’s long-standing
interpretation of the command of Section 2, Fourth as requiring majority participation in an

election.

without interference, influence, or coercion exercised by the carrier. In the conduct of any
election for the purposes herein indicated the Board shall designate who may participate in the
election and establish the rules to govern the election, or may appoint a committee of three
neutral persons who after hearing shall within ten days designate the employees who may
participate in the election. The Board shall have access to and have power to make copies of the
books and records of the carriers to obtain and utilize such information as may be deemed
necessary by it to carry out the purposes and provisions of this paragraph.”



In Virginian Ry. Co. v. Sys. Fed’n, 300 U.S. 515 (1937),° the Supreme Court discussed

the majority participation language of Section 2, Fourth, and went on to hold that, when a
majority of those in the craft or class choose union representation by participating in an election,
there is no reason to impose the additional requirement that the prevailing union also receive the
votes of a majority of the craft or class:

If, in addition to participation by a majority of a craft, a vote of the

majority of those eligible is necessary for a choice, an indifferent

minority could prevent the resolution of a contest, and thwart the

purpose of the act, which is dependent for its operation upon the
selection of representatives.

Id. at 560 (emphasis added). Based upon the language of the statute, then, the Court recognized
that Section 2, Fourth imposed a precondition for certification of an election’s results:
“participation by a majority of a craft.” The Court’s decision then merely rejected the further
requirement that the votes cast for a representative in such an election also constitute a majority
of the craft.

If this language were not sufficiently clear, the Court went on to observe that the RLA’s
majority rule requirement was premised on “a rule [previously] announced by the United States
Railroad Labor Board” which provided that “a majority of the votes cast was sufficient to
designate a representative . . . where it appeared that a majority of the craft [had] participated in

the election.” 1d. at 561 (emphasis added).

® The NPRM focuses selectively on the language in the Virginian Railway opinion indicating that
while the RLA “confer[s] the right of determination upon a majority of those eligible to vote, [it]
is silent as to the manner in which that right shall be exercised.” Id. at 560. This language
confirms that the NMB has discretion to determine the mechanics through which the majority
can express its will; it does not suggest that less than a majority can make representation
decisions despite the statutory language of Section 2, Fourth. The NPRM reads the Court’s
language as authorizing the Board to dispense with the majority requirement — an overbroad
reading which would render the statutory language a nullity.



Subsequently, in Bhd. of Ry. and S.S. Clerks v. Ass’n for the Benefit of Non-Contract
Employees, 380 U.S. 650, 659 (1965), the Supreme Court again noted that the RLA “writes into
law the ‘right’ of the *majority of any craft or class of employees’ to ‘determine who shall be the
representative of the craft or class for the purposes of this Act.”” The Court noted the Board’s
longstanding requirement of majority participation as a pre-condition to a valid election, then
concluded “[t]hus, under the Board’s practice a majority of the craft or class, as required by § 2,
Fourth, does have the right to determine who shall be the representative of the group or, indeed,
whether they shall have any representation at all.” 380 U.S. at 670 (emphasis added). Again, to
the Court, majority participation in the election was a precondition to certification, a quorum
requirement premised on the fact that the RLA “writes into law the ‘right’ of the “majority of any
craft or class of employees’ to ‘determine who shall be the representative of the craft or class for
the purposes of this Act.”” Any other reading of this language undermines Congress’s evident
intent to place the authority to elect representation (or choose among representatives) to the
majority of the craft or class, and not to a mere handful of individuals.

C. The NMB Has Recognized The Statutory Majority Requirement For 75
Years.

For more than 75 years, the NMB has uniformly and correctly given the language of
Section 2, Fourth the reading approved by the Supreme Court in Switchmen’s Union and
Virginian Railway, i.e., as requiring that in order to certify the results of an election, at least a
majority of those in the craft or class must have participated in the election.

The NPRM is simply not correct when it states that the NMB has always viewed its

adherence to its current voting rules as a matter of administrative convenience rather than as



mandated by the statutory language. NPRM, 74 Fed. Reg. 56751.” Shortly after the Virginian
Railway case was decided by the Fourth Circuit (and prior to the Supreme Court’s decision
affirming the Fourth Circuit), the Board stated in its 1935 Annual Report that:

During the year the Board, guided by decision of the courts,
changed its ruling with respect to the majority required to
determine the election of representatives. In its first rules
governing elections the Board had adopted the policy of requiring
a majority of all those eligible to vote to determine the choice of
representatives. The matter was taken to the courts, however, and
Judge Way in the United States District Court for the Eastern
District of Virginia ruled that only a majority of the legal votes cast
was necessary, provided a majority of all the eligibles participated
in the election. This ruling was upheld by the United States Circuit
of Appeals for the Fourth Circuit.

* * * *

By judicial decision and opinion of competent counsel, the Board
is constrained now to hold that where a majority of the eligible
voters participate in the election and all are given opportunity so
to vote, a majority of the legal votes cast will determine the right to
certification by the Board of the representation chosen by the class
or craft.

2 NMB Ann. Rep. 11 (1936) (emphasis added). Subsequently, the Board explained that
“[s]tudied consideration of the [RLA’s] provisions [has] show[n] that the Act clearly provides
that the majority of any craft or class shall determine the representative of the craft or class for
purposes of the Act.” Pullman Co., 1 NMB 503, 508 (1946). Indeed, the Board has previously
examined the history of this majority rule requirement and rejected any rule that would certify a
union based on a vote of less than a majority of the craft or class. See Pan Am. Air, 1 NMB 454,
455 (1948) (notwithstanding Attorney General Clark’s opinion, rejecting the view that the Board
should certify elections in which the union obtained only a “majority of a minority”; the NMB’s

“duty can more readily be fulfilled and stable relations maintained by carriers’ and employees’

” Similar language appears in the Board’s first Annual Report and has been repeated off and on
by the Board thereafter.



representatives by a requirement that a majority of eligible employees cast valid ballots in
elections conducted under the Act before certifications of employee representatives are issued”).

More recently, a unanimous Board® adopted the following motion at its June 7, 1978
meeting: “In view of the unchanged forty-year history of balloting in elections held under the
Railway Labor Act, the Board is of the view that it does not have the authority to
administratively change the form of the ballot used in representation disputes. Rather, such a
change if appropriate should be made by the Congress.” Minutes of Session of the National
Mediation Board (June 7, 1978) (attached as Delta Exhibit D); see also 43 Fed. Reg. 25529.

In 1985-87, the Board conducted an extensive proceeding in response to a petition from
the Teamsters to change the majority participation rule and a related petition from the U.S.
Chamber of Commerce to create an express decertification mechanism. Chamber of Commerce
of the United States, 14 NMB 347 (1987). The Board denied both petitions, holding that it
would not change the majority participation requirement absent evidence that such a change “is
mandated by the [RLA] or essential to the Board’s administration of representation matters.” 14
NMB at 360.

Finally, in 2008, the Board again considered and rejected a request that it change its
practice with regard to the majority participation requirement. Delta Air Lines, Inc., 35 NMB
129 (2008). In that case the Board quoted from its Sixteenth Annual Report (1950), stating the
Board’s “firm conviction” that its statutory duties “can be more readily fulfilled and stable
relations maintained by a requirement that a majority of eligible employees cast valid ballots.”
35 NMB at 131. The Board also noted that “no caselaw...supports [such] an ...extreme

departure from decades of balloting rules and procedures.” 35 NMB at 130.

® The Board in 1978 was composed of George Ives, David Stowe, and Robert O. Harris, three of
the most distinguished and respected members in the history of the Board.



D. A 1947 Attorney General Opinion Does Not Control Over Statutory
Language And Supreme Court Authority.

The NPRM relies heavily upon a 1947 Opinion of Attorney General Tom Clark for the
proposition that the RLA permits the “minority rule” voting procedure proposed in the NPRM.
That Opinion in turn relies on the “majority of a minority” rule applied under the National Labor
Relations Act, which the Opinion describes as using “similar” language. NPRM, 74 Fed. Reg.
56751. There are at least three defects in the analysis reflected in the Attorney General’s
Opinion.

First, as the Supreme Court has cautioned,’ the language and history of the RLA and the
NLRA differ considerably. The majority language of Section 2, Fourth was added to address
perceived problems resulting from the existence of competing unions claiming to be the
representative of the employees, without regard to whether they actually enjoyed majority
support. The result was that — unlike the NLRA — the RLA was crafted to require systemwide
representation of each craft or class and to provide for a majority of the employees in such a
systemwide craft or class to determine the question of union representation. The result is the

1113

“majority” language of Section 2, Fourth, which is explicit and unambiguous; it “‘writes into law
the ‘right” of the “‘majority of any craft or class of employees’ to “determine who shall be the
representative of the craft or class for the purposes of this Act.”” ABNE, 380 U.S. at 659. That is

why the Board has long interpreted the RLA to require majority participation for an election to

result in certification. See, e.g., Delta Air Lines, Inc. 35 NMB 129, 131 (2008); Chamber of

® The NLRA “cannot be imported wholesale into the railway labor arena. Even rough analogies
must be drawn circumspectly with due regard for the many differences between the statutory
schemes.” Trans World Airlines v. Indep. Fed’n of Flight Attendants, 489 U.S. 426, 439 (1989)
(quoting Bhd. of R.R. Trainmen v. Jacksonville Terminal Co., 394 U.S. 369, 383 (1969). Accord,
Hawaiian Airlines v. Norris, 512 U.S. 246, 263 n.9 (1994) (RLA and LMRA differ “in language,
history and purpose”).

10



Commerce of the United States, 14 NMB 347, 360 (1987); Pan Am. Air, 1 NMB 454, 455
(1948).

The NLRA has no comparable history, and its supposedly parallel provision has no such
purposes and contains no such right. Rather, Section 9(a) of the NLRA merely codifies the
“exclusive representation” responsibilities of representatives “designated or selected for the
purposes of collective bargaining by the majority of the employees in a unit appropriate for such
purposes.” 29 U.S.C. § 159(a). This fundamental difference in purpose, structure, and language
cannot merely be tossed off or ignored, as it was in the Attorney General Opinion and as the
NPRM purports to do. Rather, we must “presume[] that Congress act[ed] intentionally and
purposely when it include[d] particular language in one . . . statute but omit[ted] it in another.”
BFP v. Resolution Trust Corp., 511 U.S. 531, 537 (1994); Chicago v. Envtl. Defense Fund,

511 U.S. 328, 338 (1994).

Second, the Attorney General’s Opinion failed to address the Supreme Court’s prior
approval of the majority quorum requirement of Section 2, Fourth. Attorney General Clark’s
Opinion cites Virginian Ry. Co., but discusses only part of that decision, ignoring the critical fact
that the Court noted that a majority of the eligible voters had actually participated in the election
at issue. In addition, the Opinion makes absolutely no mention of Switchmen’s Union.

Moreover, the Attorney General’s Opinion has no legal force, and it has never been tested,

11



because the NMB™° has always reaffirmed its own position on the voting rules, and the Supreme
Court™ has consistently upheld the NMB’s position.

Third, the courts have held that the NLRA “minority” rule that the NMB seeks to adopt
here is permissible only because of other express statutory features of the NLRA but absent from
the RLA. The principal case relied upon by the Attorney General’s Opinion (and, derivatively,
by the NPRM) is an NLRA case in which the court explained:

The real test is whether the election is actually representative. This
is always a question of fact in the particular case. The Board has
recognized this principle by an administrative ruling that in
minority elections it will investigate and determine whether the
election was actually representative. . .. While the standards by
which the Board determines whether a minority election is truly
representative are necessarily vague, they may still be subject to

judicial examination and review in case the judgment of the Board
IS arbitrary.

NLRB v. Standard Lime & Stone Co., 149 F.2d 435, 438 (4th Cir. 1945). Thus, according to the
Fourth Circuit, the results of an election in which the “winner” obtains only a majority of the
minority of the relevant unit may be certified under the NLRA only because (a) the NLRB
announced its willingness to perform a searching post-election investigation to ensure that the
results were “actually representative” of the unit’s wishes; and (b) judicial review would be
available to consider whether the Board acted arbitrarily in applying “necessarily vague

standards.”

19| ess than a year after Attorney General Clark issued his opinion, the NMB flatly rejected a
plea to adopt the “majority of a minority” rule for RLA elections. See Pan Am. Air, 1 NMB 454,
455 (1948). The Board’s position was reemphasized in its Sixteenth Annual Report of the Board
at p. 20 and has been applied without interruption ever since.

1 In 1965, the Supreme Court further undermined the Attorney General's Opinion by again
noting the Board's long-standing requirement of majority participation as a pre-condition to a
valid election. See ABNE, 380 U.S. at 670.

12



The NPRM does not suggest that the NMB intends to engage in anything like the post-
election investigation that was a pre-condition to the result in Standard Lime & Stone. Indeed,
the Board has insisted that the merits of its election decisions are effectively beyond any judicial
review.? Without these safeguards — explicit in the NLRA and absent from the text of the RLA
— the analysis on which NMB has relied simply does not apply.

I11.  Even If The NMB Had The Authority To Adopt The Proposed Rule, Doing So On
The Existing Record Would Be Arbitrary And Capricious.

A. The Record Does Not Support Substantive Rulemaking, Much Less Justify
Overturning More Than 75 Years Of Established Agency Practice.

Even if the text of the RLA could support the revolutionary changes to existing practices
the NMB proposes here, the reckless process adopted by the Board would not. An agency is free
within “the limits of reasoned interpretation to change course” but only if it “adequately justifies
the change.” See Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967,
1001 (2005). The Supreme Court has “frequently reiterated that an agency must cogently
explain why it has exercised its discretion in a given manner.” Motor Vehicle Mfrs. Ass’n of
United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 48 (1983). To promulgate the
rule the NMB seeks here, it must “examine the relevant data and articulate a satisfactory
explanation for its action.” FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1804 (2009),

quoting Motor Vehicle Mfrs. Ass’n of United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463

12 See, e.g., the NMB’s brief before the D.C. Circuit in RLEA v. NMB, in which the NMB argued
that there is only one “recognized . . . exception to the general rule of non-reviewability [of NMB
decisions] when the Board acts “in excess of its delegated powers and contrary to a specific
prohibition in the Act. . .. This *narrow’ and ‘painstakingly delineated’ exception applies only
in extremely rare cases. . . . For more than 50 years of the Board’s existence, only one express
statutory command was located: the duty to “investigate’ a dispute.” Brief of Appellee National
Mediation Board at 13, RLEA v. NMB, 29 F.3d 655, 661 (D.C. Cir. 1994) (en banc), (Nos. 91-
5223, 91-5310) (filed Oct. 16, 1992), 1992 WL 12599921.

13



U.S. 29, 43 (1983)."® Absent a cogent explanation for this about face, the proposed rule is an
arbitrary and capricious abandonment of existing agency practice. Fox Television Stations, Inc.,
129 S. Ct. at 1811; see also Justice Kennedy’s concurring (and controlling) opinion, id. at 1822
(“an agency’s decision to change course may be arbitrary and capricious if the agency sets a new
course that reverses an earlier determination but does not provide a reasoned explanation for
doing so0”).

The Board has not even attempted to locate “the relevant data.” Indeed, there appears to
be no explanation other than that the Board majority has rushed to introduce a new rule in time to
engineer a particular result with a focus on then-pending Delta elections. That effort violates not
only bedrock principles of law under the Administrative Procedure Act, but would jettison,
without comment or explanation, decades of settled Board practice. The process adopted here
makes a mockery of the prudent, deliberate and bi-partisan standards and procedures previously
followed by the NMB. Just a brief time after a new Board member (and former AFA President)
was sworn in, the industry found itself in a chaotic rush towards a new rule, without any effort to
determine whether a justification exists. In fact, none does — as evidenced by the total failure of
the NPRM to explain what circumstances changed to call into question the Board's previously

expressed and unanimously held view.

13 In the absence of such a careful, reasoned approach, a revolutionary change of this sort would
be entitled to no deference in the courts. See, e.g., BankAmerica Corp. v. United States, 462 U.S.
122, 130-32, (1983) (according no deference to agencies’ interpretation of a statute that reversed,
without adequate explanation, the interpretation employed by those agencies for sixty years);
United Hous. Found., Inc. v. Forman, 421 U.S. 837, 858 n.25 (1975) (giving “no special weight”
to SEC’s interpretation of statute because it “flatly contradict[ed],” without explanation, the
Commission’s earlier interpretation); Malcomb v. Island Creek Coal Co., 15 F.3d 364, 369 (4th
Cir. 1994) (*agency’s record of unexplained inconsistent interpretation is particularly
egregious”™); see also Pauley v. BethEnergy Mines, Inc., 501 U.S. 680, 698 (1991) (“the case for
judicial deference is less compelling with respect to agency positions that are inconsistent with
previously held views”) (citing Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212-13
(1988)).

14



B. The Origins Of This NPRM.

Correspondence from the Chairman of the Board to certain members of the U.S. Senate,
enclosed as Delta Exhibits B and E, indicates that the Chairman had no role in the formulation of
the proposed rule change: there was no formal meeting of the Board to discuss the actual
language of the proposed change, no vote to proceed with the proposed change, no discussion of
the language used as the rationale for the proposal. Rather, the Chairman stated that she was
presented with the proposal and a demand that she immediately accede to its prompt publication
as an NPRM. Only when she objected vigorously was she allowed time (24 hours) to review the
document and prepare a dissent. Even then, however, her dissent was edited by someone within
the Board prior to publication. This raises a significant concern that the two majority-party
members of the Board excluded the third Board member from participation in any deliberative
process in connection with this NPRM. This in turn raises serious concerns about the Board’s
good faith in initiating this proceeding. All indications are that the members of the Board
majority have already made up their minds to proceed with the proposed change.

C. The Proposed Rule Does Not Satisfy NMB’s Announced Criteria And
Process For Rule Changes of This Magnitude.

In 1987, when the Board previously considered, and rejected, the same proposed change
now under consideration, the Board held that it would materially change its rules only when a
proposed change is shown to be “mandated by the [Railway Labor] Act or essential to the
Board’s administration of representation matters.” Chamber of Commerce of the United States,
14 NMB 347, 360 (1987). More recently, in 2008, the Board cited and relied upon Chamber of
Commerce in rejecting a proposal from AFA for a similar change in conducting an election at
Delta. Delta Air Lines, Inc., 35 NMB 129 (2008). In that decision, the Board stated:

In the Sixteenth Annual Report of the Board (1950), the Board
stated its firm conviction that its duty under Section 2, Ninth, "can
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be more readily fulfilled and stable relations maintained by a
requirement that that a majority of eligible employees cast valid
ballots . ..” The form of the NMB ballot has remained essentially
unchanged for over fifty years as well. ... The language regarding
the majority being necessary for a valid election was added as a
result of the ABNE case . ... The level of proof required to
convince the Board the changes proposed are essential, then, is
quite high, and has not been met.

AFA proposes a substantive change in the NMB's balloting
procedures, rather than the administrative changes entailed by TEV
and Internet VVoting, without allowing for any notice and comment
period. AFA has failed to provide sufficient justification for
changing the decision in Chamber of Commerce above, and, in
any event, the Board would not make such a fundamental
change without utilizing a process similar to the one employed
in Chamber of Commerce, above.

35 NMB at 131-32 (emphasis added). The NPRM does not even acknowledge, much less try to
satisfy, the Board’s previously announced criteria for change by demonstrating that the proposed
rule changes are “mandated by the [Railway Labor] Act or essential to the Board’s
administration of representation matters.” 14 NMB at 360.

Moreover, just over a year ago, the Board said that it would never undertake such a
profound change to existing election rules without pursuing the careful investigative process it
used in the Chamber of Commerce matter (including an evidentiary hearing with cross-
examination of witnesses). Delta Air Lines, Inc., 35 NMB at 132. The NPRM fails to even
acknowledge this procedural standard. The Administrative Procedure Act requires that the
Board explain its rationale for abandoning the existing rules and standards. No valid rationale
exists; the Board’s administration of its responsibilities under the RLA calls for it to continue to

apply the high standards unanimously promulgated by prior Boards.
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D. A Solution In Search Of A Problem.

The NPRM proposes to change a practice that the Board has used from the earliest days
of the Railway Labor Act and that the Board has repeatedly and unanimously affirmed over the
past seventy-five years — including as recently as last year.** It is reasonable, therefore, to ask
why this change has been proposed; i.e., what problem is this proposed change intended to
address. The NPRM does not answer that question.

Instead, it sets forth exceptionally vague statements in the “Summary” that the proposed
change is “part of [the Board's] ongoing efforts to further the statutory goals of the Railway
Labor Act” and that the NMB “believes that this change to its election procedures will provide a
more reliable measure/indicator of employee sentiment in representation disputes and provide
employees with clear choices in representation matters.” There are no facts demonstrating
problems or inadequacies in the administration of elections under the Act, or that some sort of
changed circumstances have compromised the integrity of the ballot process. Indeed, the Board
has successfully modernized the ballot process by adopting telephone and Internet voting
procedures in recent years by seeking a consensus among labor organizations and other
interested parties before the Board acted. See Internet Voting Comment Period, 34 NMB 200
(2007).

Implicit in the statement quoted above from the Summary of the NPRM is the proposition
that the election procedures used and endorsed by every prior Board in the history of the Act
have been inadequate or unreliable and have failed to provide clear choices for employees.
Nowhere, however, does the NPRM purport to explain or support such astounding propositions.

Indeed, Board reports reflect that the success rate of unions in NMB-sponsored elections under

14 Delta Air Lines, Inc., 35 NMB 129 (2008).
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the RLA has consistently been substantially higher than the union success rate under the voting
process used by the National Labor Relations Board.™ It cannot be the case, then, that the
current form of ballot discourages unionization or that the RLA's majority rule is an obstacle to
union success. Indeed, the union success rate in NMB elections in 2009 was among the highest
ever (73%), including two recent cases in which AFA prevailed in NMB-conducted elections at
air carriers.” The union success rate confirms that employees are not unaware of their choices
or the proper method for exercising them. Nor is there any data or other indication that the
Board's voting process causes confusion or uncertainty among eligible voters. This is likely due,
at least in part, to the fact that both carriers and unions regularly undertake voter education
efforts to make sure that employees understand the voting process. It is readily apparent, then,
that the proposed change does not address any real “problem” at all, and most certainly does not
satisfy the standard which the Board has previously decreed as applicable to such changes as are
currently proposed.

In fact, there have been no changes in circumstances that might support such a change —
certainly not in the year since the Board last rejected a request for this change. It may be true, as
the NPRM states, that “circumstances [today] differ markedly from those” existing at the time
the current rule was adopted, but those differences cut against, rather than in favor of, the

proposed changes.

> Review of NMB decisions reveals that the union success rate in NMB-conducted elections
under the RLA has been approximately 67.23% from 1935 to date. In contrast, the union success
rate in NLRB elections has been approximately 54% from 1948 to date. (Data prior to 1948 is
limited). See Delta Exhibit F.

16 See Delta Exhibit F, Tab 1.
7 USA 3000, 37 NMB 1 (2009) and Compass Airlines, 37 NMB 63 (11/19/2009).
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E. The NMB Cannot Rely on Unsubstantiated “Science” To Support The
Proposed Rule.

As noted above, a valid agency rule must be based on a careful assessment of “the
relevant data.” FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1804, 1810, 1839 (2009),
quoting Motor Vehicle Mfrs. Ass’n of United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 43 (1983). The agency must conduct a searching “inquiry into the facts,” “consider[ing]
the relevant factors.” Indus. Union Dep’t, AFL-CIO v. American Petroleum Inst., 448 U.S. 607,
705 (1980). Although agencies may consider evidence that might not be admissible in court, the
evidence the agency does consider must be reliable. It is, by definition, “an abuse of discretion
to base a regulation on faulty data.” Lloyd Noland Hosp. and Clinic v. Heckler, 762 F.2d 1561,
1568 (11th Cir. 1985), citing Almay, Inc. v. Califano, 569 F.2d 674, 682 (D.C. Cir. 1977)
(agency failed to consider comments of study director questioning statistical integrity of results);
see also Friends of the Boundary Waters Wilderness v. Bosworth, 437 F.3d 815, 824 (8th Cir.
2006) (“While the methodology used by an agency is generally entitled to deference, this is only
true where the methodology is not arbitrary, without foundation, or ‘so implausible that it could
not be ascribed to a difference in view or the product of agency expertise.’. . . . [SJome of the
data relied upon . .. are so unreliable or inadequately explained as to make reliance on them
arbitrary and capricious.”); St. James Hosp. v. Heckler, 760 F.2d 1460, 1469 (7th Cir. 1985)
(overturning rule based on “statistically unreliable” study).

The absence of any empirical data supporting the Board’s proposal is striking. Indeed,

the only “data” in the current record that is claimed to support a change in existing practice is

found in the Statement of Dr. Kate Bronfenbrenner® (attached as Delta Exhibit G).

'8 Bronfenbrenner is a former union organizer and representative for the United Woodcutters
Association and the Service Employees International Union; she is currently a lecturer at
Cornell’s School of Industrial and Labor Relations.
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Bronfenbrenner’s Statement and the “data” submitted with it are partisan polemics rather than
genuine academic or scientific studies; they are unsubstantiated rhetoric which cannot be relied
upon to support the proposed change.*® The primary thrust of Bronfenbrenner’s Statement is that
the proposed change in NMB rules is necessary to counter the impact of “voter suppression”
activities by employers. Delta Exhibit G at 1-2. Her assertions of “voter suppression” are
presented in fancy charts and academic jargon, but there is far less there than meets the eye. At
least two independently fatal flaws infect Bronfenbrenner’s study: flawed data, and flawed
criteria.

1. Flawed Data. An academic looking to produce a serious piece of empirical research
uses data from neutral, reliable sources.”® Bronfenbrenner, however, explains that “it is simply
not possible to use employers as [a] source,” presumably because, as interested parties, they
cannot be relied upon to tell the unvarnished truth about the election campaigns. No Holds

Barred at 5. Her scruples regarding the integrity of her data set are, however, patently one-sided.

19 Bronfenbrenner’s Statement references her separately published report regarding NLRA
elections, entitled No Holds Barred: The Intensification of Employer Opposition To Union
Organizing. The methodology and conclusions of that report are virtually identical to those she
used for the limited review of RLA elections from 1999 through 2003 which is reflected in her
Statement. A copy of the No Holds Barred study is enclosed as Delta Exhibit H. Delta Exhibit I
is a copy of a review published by the U.S. Chamber of Commerce which reflects a stinging
critique of Bronfenbrenner’s failure to follow professional academic or scientific standards in her
work on that study.

20 Cf. Fed. R. Evid. 702 (to be reliable and therefore admissible in federal court, expert
testimony must be based on “sufficient facts or data”); Barber v. United Airlines, Inc., 17 F.
App’x 433, 437 (7th Cir. 2001) (“cherry-pick[ing] . . . of facts fails to satisfy the scientific
method and Daubert”); Caraker v. Sandoz Pharms. Corp., 172 F. Supp. 2d 1046, 1049 (S.D. IlI.
2001) (excluding expert report where experts “selectively pluck[ed] favorable numbers...and
herald[ed] them as crucial pieces of their...puzzle. ... Their [methodology]. . . [based on]
cherry-picked numbers [is] suspect”); Lyman v. St. Jude Medical S.C., Inc., 580 F. Supp. 2d 719,
726 (E.D.Wis. 2008) (“The data which forms the basis for [expert’s testimony] are not reliable
[because expert did not] independently verif[y] the reliability of the data before opining”); MDG
Int’l, Inc. v. Australian Gold, Inc., 2009 WL 1916728, at *4 (S.D. Ind. 2009) (“An expert must
independently verify facts given to him”).
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Bronfenbrenner had no hesitation in basing her “analyses” almost entirely on “in-depth surveys
with the lead [union] organizer[s].” Id. Thus, she asked the union organizers whether the
employers involved in their campaigns had engaged in unfair election tactics, accepted their
responses at face value, and on that basis concluded that “the overwhelming majority of
employers [under the Railway Labor Act] are engaging in . . . illegal behaviors.” Id. at 5-6. The
flaws in such a one-sided approach are similar to those rejected by the courts in Daubert
challenges to expert testimony. See Daubert v. Merrell Dow Pharms., Inc., 43 F.3d 1311, 1317-
18 (9th Cir. 1995) (in the absence of scientifically valid, independent research by the expert for
the litigation, “the party proffering [the expert’s testimony] must come forward with other
objective, verifiable evidence that the testimony is based on ‘scientifically valid principles’”
(emphasis added)); In re TMI Litigation, 193 F.3d 613, 698 (3d Cir. 1999) (reliability of expert
testimony undermined where it was based on interviews conducted by nonprofessionals “aligned
with counsel for one of the litigants”); Montgomery County v. Microvote Corp., 320 F.3d 440,
449 (3d Cir. 2003) (district court “properly excluded expert testimony where the sole basis for
the testimony was summaries prepared by a party's attorney™).*

The Board’s Representation Manual reflects the Board’s longstanding rule that the Board
will not consider unsubstantiated allegations of interference, i.e., those that are not supported by
evidence sufficient to demonstrate a prima facie case. NMB Representation Manual at §17.0.

Board cases confirm the wisdom of that rule. See, e.g., American Airlines, Inc., 26 NMB 412

2! To similar effect, see Brooks v. Lincoln Nat'l Life Ins. Co., 2008 WL 4355390, at *5 (E.D.
Tex. 2008) (“sufficient facts [are] required” for reliable expert testimony; testimony excluded
where expert “relied on Plaintiff's attorneys to select and provide to him the [facts] necessary to
form his opinions™); Crowley v. Chait, 322 F. Supp. 2d 530, 542, 545-47 (D. N.J. 2004) (barring
expert report based on facts preselected by partisan in dispute).
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(1999) (rejecting union accusations as unsubstantiated); Northwest Airlines, Inc., 26 NMB 269
(1999) (same); Petroleum Helicopters, Inc., 26 NMB 13 (1998) (same); Dakota, Minnesota, &
Eastern R.R. Co., 25 NMB 302 (1998). The same logic dictates that the Board, in considering
the proposed rule, cannot reasonably rely on a “study” premised on similarly untested allegations
by partisans.

Had Bronfenbrenner really been interested in testing the reliability of the partisan reports
she received from union organizers, she might have looked to see how many of the elections
administered by the NMB each year have resulted in charges of unlawful election interference,
and how many of those charges were sustained by the Board (or by a court). The data are easily
and inexpensively obtained, but she chose not to do so. In fact, from 1999 through 2003 (the
period considered by Bronfenbrenner), the Board supervised 206 elections.?? Allegations of
employer misconduct were filed in only 20 of those cases, and in half of them (ten), the Board
rejected those accusations. See Delta Exhibit J. Thus, the Board data show levels of alleged
employer misconduct far below those reported in Bronfenbrenner’s study, and show that
demonstrated allegations of misconduct were rarer still. It is readily evident then, that the self-
interested reports of union organizers on which Bronfenbrenner bases her work cannot be relied
upon as factual evidence. The Board cannot and does not simply take partisan accusations of
misconduct at face value (see NMB Representation Manual at §17.0); neither can it reasonably
rely on a “study” premised on biased charges of precisely that sort in adopting the proposed rule.

Another problem with Bronfenbrenner’s data is that it is outdated. Bronfenbrenner
claims to have “studied” (i.e., interviewed union organizers) regarding NMB elections between

1999 and 2003. Those elections, then, occurred before the Board’s opinion in Delta Air Lines

22 Excludes run-off elections and elections with special ballots.
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rejecting this very proposed Rule. The NMB has attempted to justify this proposed Rule by
asserting “changed circumstances,” 74 Fed. Reg. at 56753, but the data underlying
Bronfenbrenner’s report predates the Board’s prior opinion rejecting this very Rule. Obviously,
if the justification for the alleged change in the Rule is materially changed circumstances, those
changes must be evident in the period after the Board’s prior affirmation of the existing Rule.

2. Flawed Criterion: “Voter Suppression”: It is settled law that an employer has a
First Amendment right to communicate with employees about union issues, and to explain its
views to its employees so long as it does so without threats or coercion. See US Airways v.
NMB, 177 F.3d 985, 990-94 (D.C. Cir. 1999); NLRB v. Gissel Packing Co., 395 U.S. 575, 617-
19 (1969). Under current Board rules, to vote “no,” an employee simply refrains from voting. %
Thus, RLA employers accurately have told their employees that the way to vote “no” is to refrain
from voting at all. Bronfenbrenner characterizes such constitutionally protected communications
as a “pervasive . . . strategy . . . to suppress union votes,” then purports to measure such “voter
suppression” and to use it as a basis for changing the Board’s voting practices. Bronfenbrenner
asserts that such voter education is somehow improper or undemocratic. This is nonsense, and is
inconsistent with many years of NMB case law approving of such voter education: “accurately

portraying the way an employee can vote no is not interference.”?* Bronfenbrenner urges a Rule

%% In the ABNE case, the Supreme Court of the United States noted that the way to vote “no
union” under longstanding NMB practice is to not vote: “Using the Board’s ballot an employee
may refrain from joining a union and refuse to bargain collectively. All he need do is not vote
and this is considered a vote against representation.” 380 U.S. at 669 n.5.

24 Delta Air Lines, Inc., 30 NMB 102, 131 (2002), citing Express | Airlines, 28 NMB 431 (2001);
Delta Air Lines, Inc., 27 NMB 484 (2000); American Air Lines, 26 NMB 412 (1999). Indeed,
the Board has consistently approved of carrier communications which suggest that employees
who want to vote no simply tear up their ballots. In American Air Lines, the carrier’s
communications stated (a) “the best way to avoid a union is tear up a ballot” and (b) “[t]he surest
way to absolutely vote ‘no’ is to not vote at all. Tear up the ballot and throw it away so no one
can send it in for someone else.” The Board found no interference, stating that “the information
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to make it easier for unions to prevail in order to counter the impact of lawful, constitutionally
protected speech.

Bronfenbrenner complains that it is particularly pernicious for employers to suggest that
employees discard their ballots because the “no” vote becomes irrevocable: “once that ballot has
been torn up it represents a no vote even if the voter changes his or her mind.” Delta Exhibit G
at 5. On this point, however, Bronfenbrenner is plainly wrong: the NMB Representation
Manual expressly provides that an employee can request a replacement ballot at any time. See
NMB Representation Manual at § 14.205 (Requests for Duplicate Ballots); 813.206 (Requests
for Duplicate Telephone and Internet VVoting Instructions).

IV.  The Other Arguments In Support of the Proposed Rule Change Are Equally
Invalid.

A. Quorum Requirements Are A Common Protection Against Minority Rule.

Proponents of the proposed rule change have repeatedly argued that the RLA’s
requirement for majority participation in the representation process is somehow unique or
undemocratic. This argument is plainly wrong. Indeed, the concept of requiring participation by
a majority quorum of eligible voters as a pre-condition for valid action by a group is common
throughout the American legal system. The U.S. Constitution expressly requires the
participation of a majority of the members of each house of Congress as a pre-condition to the

conduct of official business.”®> The concept of a quorum requirement, of course, long predates

American provided regarding the Board’s [voting] procedures was accurate.” 26 NMB at 448.
In Express | Airlines, 28 NMB at 447, the Board found nothing improper in a company flyer
which stated that “[t]he safest way to guarantee that your ballot is not cast in favor of union
representation is simply to throw away your ballot and not return it to the Board at all.”

% Article 1, Section 5 of the U.S. Constitution provides that “each House shall be the Judge of
the Elections, Returns and Qualifications of its own Members, and a Majority of each shall
constitute a Quorum to do Business....” Article Il, Section 1 of the U.S. Constitution also
reflects quorum requirements for election of the President of the United States by the Electoral
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the U.S. Constitution.?® The very purpose of a quorum requirement is to protect the rights and
interests of the majority by preventing action by a minority purporting to act on behalf of a
majority which is unsuspecting or unaware that action is about to be taken on an issue of
importance to them.

B. A Union Representation Election Is Totally Unlike An Election For Public
Office.

Proponents of the proposed change have repeatedly argued that a union representation
election under the RLA is “just like” an election for public office and should be conducted under
similar rules. The analogy to elections for public office, however, is flawed for at least three
reasons. First, in an election for public office, there is no question whether there will be a
representative, the only matter for decision is the identity of that representative. In contrast,
when a union seeks representation rights for purposes of collective bargaining, the central
question is whether or not the employees want any union representation at all. Thus, the decision
for the electorate is far more fundamental in a union representation election. Second, an election
for public office is for a defined term, with the right of the electorate to select a different person

at the expiration of that term by the identical process through which the incumbent was chosen.?’

College (“The Person having the greatest Number of VVotes shall be the President, if such
Number be a Majority of the whole Number of Electors appointed...”) and by the House of
Representatives (“A quorum for this Purpose shall consist of a Member or Members from two-
thirds of the States, and a Majority of all the States shall be necessary to a Choice.”).

%% The Eighteenth Century British Parliament had an established quorum system, and “[b]y the
time of the 1787 Convention, the legislative bodies of the thirteen states generally operated under
majority quorum requirements” as well. See John Bryan Williams, How to Survive a Terrorist
Attack: The Constitution’s Majority Quorum Requirement and the Continuity of Congress,

48 Wm. & Mary L. Rev. 1025, 1038-1040, n.36, n.44 (Dec. 2006).

2" Many states also have provisions for recall of elected officials prior to the expiration of their
terms by special election in the event that the public becomes dissatisfied with the elected
representative.
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In contrast, election of a union representative under the RLA is virtually permanent,
because the arcane NMB procedures make it difficult, and virtually impossible in a large group,
to vote to become non-union, as shown by the miniscule number of reported NMB decisions in
which an incumbent representative has been displaced in favor of non-union status.?®

Third — and probably most importantly — a union representation election under the
RLA involves the interests of third parties who cannot vote, i.e. the traveling and shipping
public. In an election for public office, the eligible voters have only themselves to blame if they
fail to vote and those who do vote elect a candidate who is not a capable public official. If weak
unions or union officials could be elected by a minority of voters in a representation dispute in
the transportation industry, however, the likelihood of labor instability and disruptions to
commerce would be dramatically increased — a result at odds with the central purpose of the
RLA.

C. The Proposed Change Is Unrelated To The Issue of Unlawful Interference in
RLA Elections.

Proponents of the proposed change have repeatedly cited as justification for the proposed
change allegations of unlawful conduct which interferes with employee free choice during NMB-
conducted elections. Analytically, however, the two subjects are totally distinct. Employer
interference with employee freedom of choice on representation issues is already unlawful under
the RLA. Indeed, such interference was one of the other concerns that led to the 1934
Amendments to the Act. See Virginian Ry. Co., 300 U.S. at 543. Carrier interference can be

challenged directly in the Federal Courts, or by challenging election results before the NMB

8 The NMB has issued more than 1,272 certifications since 1934, but Delta’s research has
disclosed only 21 cases in which an incumbent union has been decertified as a result of an
election in which less than a majority of eligible employees participated. Only two of those
cases occurred in the last ten years, and none of the 21 cases involved a major air carrier and a
craft or class of more than 1,000 employees.
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when the carrier has allegedly violated the “laboratory conditions” necessary for a fair election.
There is nothing in the proposed change which addresses carrier interference or which will
necessarily decrease such interference by persons pre-disposed to pursue unlawful coercion
rather than education and persuasion during an NMB-sponsored election. For these reasons,
vague and unsubstantiated “horror stories” of alleged intimidation and coercion should carry no
weight at all in the Board’s consideration of the proposed change.?®

CONCLUSION

For the foregoing reasons and those given at the December 7, 2009, open hearing, Delta
Air Lines, Inc., urges the Board to reject the proposed rule and reaffirm its commitment to the
settled practices that have served employees, carriers, unions and the American people well for

more than 75 years.

%% Indeed, this is another reason that fundamental fairness and due process require evidentiary
hearings similar to those used by the Board in the Chamber of Commerce proceedings in 1987,
as requested by multiple parties, including the Air Transport Association of America. Such
allegations by their very nature require testimony under oath and the opportunity for cross-
examination of witnesses.
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DELTA EXHIBIT A

Transcription of August 24, 2009
Interview with AFA-CWA International President Patricia Friend
on The Union Edge Talk Radio Show'

Announcer: Welcome to The Union Edge, a daily talk show dealing with working
family issues. This program is paid for by Charles Showalter and his
sponsors. Now, here’s the host of The Union Edge, Charles Showalter.

Host C. Showalter:  Ladies and gentlemen this is Charles Showalter, you’re listening to The
Union Edge, Labor’s Talk Radio. The telephone number to call in today
is 412-829-7100. That’s 412-829-7100 and we of course are streaming
live over the Roots Up and the Working Family Radio Networks. Today
is going to be an interesting show but | just want to reach out very quickly
and say hello to our friend Rick Mismas (sp?) of the UAW who is a
member of the organizing team. Rick’s going to call in tomorrow and
give us a little bit of an update and give us facts and figures on the “cash-
for-clunkers” and a couple of other issues. With that said, today on the
show, we’ve got the International President of the Association of Flight
Attendants Communication Workers of America, Pat Friend. Pat is in the
leadership position dealing with the -- clarification -- a unit between
Northwest Airlines and Delta Airlines Flight Attendants, Cabin Crew
Members and we would like to extend a very warm welcome to Patricia
Friend. Thank you very much Patricia, welcome to the show.

Pat Friend: Thank you Charles, I’'m glad to be here.

Host: | appreciate you coming on the show. | know you’re a busy person, but
this is a -- it’s a good opportunity to set some of the facts straight. There’s
a lot of --like anything else these days, there’s a lot of mistruths,
innuendos and rumors that are going on and this is a good opportunity for
people to listen to the show live now, over the streaming networks and
later on today and tonight, to -- what the real facts are and that way people
can make an educated decision. So, President Friend, please, tell us a little
bit about yourself, the AFA-CWA and what you’re working on right now.

Pat Friend: Well first about our Union, we are the largest flight attendant union in the
world. We represent only flight attendants and the issues that concern
flight attendants everyday when they go to work are our only -- our only
concern. | have been a United Flight Attendant since 1966. | am now
retired and finishing up my -- what will be 16 years as the President of this
Union. Time to turn it over to the next generation in my opinion, but first
we have really the biggest issue that | have faced in my entire career. If |
could just give you a little background.

1 An archived audio file of the interview can be found at http://theunionedge.com/august-24,-2009-show (last
visited January 4, 2010).
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Host:
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We represent the 7,000 flight attendants at Northwest Airlines and those
flight attendants have had union representation and collective bargaining
rights for over 60 years. They now find themselves in a situation as a
result of the merger between Northwest Airlines and Delta Airlines
possibly losing those collective bargaining rights and losing the right to
work under a contract. So, that is their concern. Now, if we can talk
about the merger partner, the 13,000 Delta flight attendants. We, meaning
the Association of Flight Attendants have a -- over ten year relationship
with these Delta flight attendants, when they have struggled with our
assistance to form their own union and gain the ability to bargain
collectively over their wages and working conditions.

Two elections we’ve had there. Each time getting a little bit closer to the
arbitrary goal that the National Mediation Board establishes and if I could
just as an aside for your listeners, for our listeners -- the National
Mediation Board rules for a represent -- a union representation election are
unlike the rules for any other democratic election that you may have heard
of. Their rules are that every worker starts out as a no vote and only if you
proactively cast your vote that yes you do want a union can you convert
that no vote to a yes vote. So 50% plus one of the entire eligible work
group has to cast a vote in favor of a union in order for them to gain union
representation. So, as I said, we’ve done this twice now.

And there’s been some problems with that in the past. People who have
been furloughed from the company for a number of years, people who
unfortunately died sometime during the process are still ending up on the
“eligible voters” list.

That’s correct and that is primarily again because of the arbitrary arcane
rules that the Mediation Board says that if you have any hope at all of
being recalled to this job, that you are entitled to vote. And that may seem
like the democratic way to go but we know that there are Delta flight
attendants who have been on a medical leave for twenty years and will
never come back. And they are, according to the Mediation Board rules,
allowed to stay on the eligibility list. So the balance of power is really not
tilted in favor of the worker. It’s really an uphill struggle but, you know,
as |, as | say to both groups now, these days, because of this merger, there
is the, obviously, the goal to keep the contract for the Northwest flight
attendants, but this time the Delta flight attendants with the assistance of
the Northwest flight attendants actually have the opportunity to reach the
goal that they’ve been working on for years. They -- these two groups of
flight attendants need each other and they can do this together with our
support.

Absolutely. And it is my understanding that the last time that Delta Cabin
Crew went to a vote, that you took over 40% of the potential population
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out there voting. That’s a very impressive number in and of itself when
you consider that people who don’t participate are an automatic no vote.

Pat Friend: That’s right and the problem that we have and I’ve said this in
Congressional testimony -- I’ve said to members of Congress -- if we
applied the National Mediation Board rules to your elections, most of you
wouldn’t be here.

Host: Exactly.

Pat Friend: If fifty percent plus one of your constituents had to actively participate in
the balloting because it is not just that the other sixty percent of the Delta
flight attendants weren’t interested in the ability to bargain collectively,
it’s that a good percentage of those really just are apathetic and don’t take
the time to participate in an election which is not unlike our democratic
elections in this country. But for those votes to then be counted as a no
vote we believe is not a level playing field and we will be urging the
National Mediation Board to conduct this next election under normal
democratic rules. And that is something that is entirely within their
power. The Railway Labor Act, the law, simply gives them the authority
to conduct these elections. It doesn’t tell them under what conditions. So
they have the authority to establish the kind of ballot and we’re going to
be urging them to use a ballot that is fair for all of the workers.

Host: And have you had communications with them thus far about that?

Pat Friend: We haven’t, because maybe | should say where we are in the process.
Triggering a representational election in a merger situation where one
group is not organized is a little bit different than triggering a normal
election. We first had to ask the Board, the Mediation Board, which we
did, the end of July, to determine that in fact Delta and Northwest are
really a single airline for purposes of who represents the flight attendants.
So that’s, we’re in the process, we’ve triggered that process, we asked the
Board to find for a finding of a single airline. We expect to hear from
them around Labor Day that in fact it is a single airline. And because
they’ve found it so for other groups of workers already. So once they
have -- once they issue that ruling in saying, yes -- it’s really one airline
for purposes of who represents the flight attendants and so, we’re going to
have an election, then that will be the appropriate time for us to say to
them -- okay, let’s talk about what kind of a ballot we’re going to use.

Host: Uh-huh. Absolutely. And, you know, | encourage the NMB to move this
into a more appropriate method of voting. When was the Railway Act
enacted?

Pat Friend: Oh, 1932 or something.

Host: 1932, okay.
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It was actually amended I think in 1938 to include aviation. It was
originally written, you know, for rail workers.

Yes, absolutely.
Right.

You know, and this just goes to show you that some of the labor laws that
are out there have been tilted for a very long time and may not be as
appropriate as they were at one time or another and they need to be looked
at very closely and I commend you and the AFA for making that move to
make that happen. You know | have read a lot about this current
clarification unit. Having been through a clarification unit similar to this
under the FLRB, the Federal Labor Relations Board. | have some idea of
what you’re going through and obviously you have our support in your
endeavors. But, you know, there is a -- it appears to me to be a very well
choreographed effort on somebody’s part to stop the vote, to tell people to
tear up their ballots, which you know to me doesn’t sound very
democratic, but -- you know, can you tell us about what type of opposition
you’re running into and how you’re overcoming it?

Right. Well, I should maybe as a little background say that Delta Airlines
has operated with only one union, unionized group of workers for -- in
their entire history. So you have to first understand that they have -- there
was probably no amount of money that they would not invest in keeping
any other unions other than the airlines pilot association off of the
property, because they don’t want to give their flight attendants the right
to bargain collectively or the right to have a voice at work. They like it
just the way it is where they get to say what the rules are and change the
rules whenever they want to. So they have a great deal invested in
keeping any of their workers, other workers, from forming a union. So,
and what they did, what they have done in both of the previous elections
that we’ve been involved in is they run a massive voter suppression
campaign. It’s exactly what you said, urging their flight attendants to tear
up their voting instructions, tear up their ballots, don’t participate --
because that’s the way that they ensure that the flight attendants never get
-- achieve that voice in their work place.

And | have -- Well, I’'m sorry to interrupt you.
No, no go ahead.

| have to ask. Have they -- have they been cited for any of this anti-union
activity?

Well under the Railway Labor Act, under the rules, I should say, of the
National Mediation Board, they are not allowed -- it specifically says that
the workers should be entitled to make a choice about whether or not to
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join a union without influence or interference by the employer. So in both
cases, both of the elections, we, post-election, we filed with the Board, we
filed complaints about interference that in fact it was not a fair election
because the employer unduly influenced and interfered with the voting
process.

In the first one, which was in early 2002, the Board actually did an
investigation and they came back and they said, “Well yeah there was
some evidence of interference but we don’t think it rises to the level of
having to run another election.” So fast forward to last year to the Spring
of 2008, to the second election. Again, we filed the interference charges.
This time the Republican dominated National Mediation Board said,
“We’re not even going to do an investigation because essentially we don’t
care.” Now in both cases again, the -- one member actually filed a dissent
and disagreed.

So, this is a Company that has been -- has been really given carte blanche
by the authority that is supposed to oversee this election to do whatever
they want. And they have continued to do it, which is part of the
argument that we will make in front of the Board when we start talking
about the kind of ballot we’ll use which is — look, they have never
stopped. They have a huge poster up in their general headquarters that
says, no we’re not going to be neutral in any union election. | mean they
have been so emboldened by getting away with it over these past years
that now they are not even being subtle any more.

Well, and it’s my understanding that a former Delta officer was actually
assigned to the NMB. Could you tell us a little bit about that?

Oh, actually it was someone from Northwest. This woman is no longer
there. She was appointed under the Bush administration. Her name was
Read Van de Water. She was the former Government Affairs Vice
President for Northwest Airlines. So with the second, the 2008 election
took place after the announcement of the merger, and we suggested that
Ms. Van de Water should in fact recuse herself because she had some
ongoing interests -- she had a small pension from Northwest. She, of
course, declined to do that. So that was -- it was very important to us
under a new administration that she be replaced. And she was replaced by
a woman named Linda Puchala who actually is a former president of our
Union.

And with that said, ma’am we’re going to take a little bit of a break and
when we come back 1’d like to talk to you about Linda Puchala and maybe
what some of the reliefs are.

[BREAK FOR STATION ID AND NEWS ITEMS]
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Ladies and gentlemen this is Charles Showalter, you’re listening to The
Union Edge, Labor’s Talk Radio. Telephone number to call in today is
412-829-7100. That’s 412-829-7100 and we are of course streaming live
over the Roots Up and the Working Family Radio Networks. Today, if
you are just tuning in, we’ve got International Vice President Patricia
Friend of the Association of Flight Attendants Communication Workers of
America and President Friend welcome back to the show.

Thank you Charles.

And you know it’s a very interesting story that we have with this
clarification unit between the Association of Flight Attendants of America
from the Northwest Airlines and the Delta Airlines side. And we were
talking just very briefly about the new member that’s been appointed to
the NMB, Linda Puchala and President Friend can you tell us a little bit
about her and what her background is?

Yes, Linda was -- | think I mentioned this just before the break -- she was
from -- if | get my dates right, from like 1979 to 1986 the President of the
Association of Flight Attendants. So we’ve known her for a long time and
then for the past five or six years she actually has worked at the National
Mediation Board specifically doing some mediation, but mostly running
the alternate dispute resolution part of the Board. Linda in my experience,
is about one of the best consensus builders that I’ve ever met so we were
just thrilled that we were able to get her nominated and confirmed and to
do it in really a timely fashion, you know, | can’t take credit, full credit for
this, because we had lots of help within the labor movement and within the
Obama administration, but for a second tier agency which the National
Mediation Board is, to get a member nominated and confirmed before July
was really an outstanding effort. There was a lot of people working on it
and — but, it was very, very important to us that we have a properly, sort of
fair, Board in place before this election between the Northwest and the
Delta flight attendants takes place.

And it should also be pointed out that she has been working with
arbitrations, alternate dispute resolution, she is well-respected by both
sides of the house when it comes to airline issues, labor issues -- and it’s a
fantastic thing that she brings to the table for this. And I’ve actually read
some of the executives from various airlines talking about what a good
choice she is, and that is encouraging. And you know, alternative dispute
resolution is something that was brought up by unions to get past
traditional management labor robust discussion so to speak...

That’s a way to put it.

...Is a very positive step forward for the NMB and any other organization
that deals with this. You know, and that brings up day-to-day issues with
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what’s going on within the two airlines -- the single airline now -- and
within the industry. Could you tell us a little bit about what’s going on
with day-to-day issues?

Pat Friend: Well, I mean it’s really with the Delta and the Northwest situation it’s
really a struggle because although most of the labor relations type
management on the Northwest side is now gone and we are dealing with
Delta labor relations managers who don’t really have any experience at
implementing and operating under a contract. That’s what they’re being
required to do, so there are a lot more disputes going on than there would
if they were before we lost most of the Northwest management. So even
though our contract is still in place and they’re required to honor it, it’s
been a real struggle.

And with the Delta flight attendants, and you know we didn’t talk about
this, but and it’s -- its” so hard for people to imagine but because the Delta
flight attendants do not have a collective bargaining agreement, are not
represented by a union, they are what is known as “employees at will.”
And they can be terminated if their supervisor decides that they don’t like
the way they combed their hair this morning. And they have no recourse.
So for those Delta flight attendants who have really put themselves out
there over the past years and really working to form their own union,
they’re very brave.

You cannot underestimate the kind of< | mean, fear that they operate in
daily and the kind of -- it’s just the atmosphere. Just to give you a couple
of examples, the law allows them to solicit and talk to and organize their
peers in non-work areas. So they have sort of what we call crew lounges,
in between trips where flight attendants can rest and that is a non-work
area, and so that’s where the Delta activist flight attendants go to pass out
literature and talk to flight attendants. So every time they do that, every
time they show up at the crew lounge in Atlanta or Salt Lake City, then the
management staff also shows up and just hangs around where they are,
which of course is very intimidating and really puts a chill on other Delta
flight attendants wanting to step forward and actually talk about the union.
So, it’s a very, very tense and difficult atmosphere that they’re working in
really on both sides and we’re really looking forward to everybody having
the protection of a collective bargaining agreement and having a voice
over their wages and working conditions.

We didn’t talk about what happened to these flight attendants after each of
those two elections when they failed to meet the “fifty percent plus one”
standard. The first one, in 2002, the very first thing management did after
the ballots were counted and they came up short, they converted their
defined benefit plan to a cash balance plan. That was the first thing they
did. And they have over the years, you know they have reduced the
amount of paid sick time they have, they are constantly eroding their
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working conditions, you know, a little bit at a time and it’s -- that’s what
they want to retain -- that’s why it’s so important to them that they will
spend any amount of money and really take all kinds of chances with the
law to make sure that these flight attendants never get a voice at work.

And that type of attitude is unfortunate and I think that with the education
process, letting the general public know through forums like this, the
average citizen out there in the United States | don’t think concurs and
agrees with those type of tactics.

| don’t think they do either and it’s really -- it really is our campaign,
which is that the management of this new Delta Airlines, which includes
Northwest Airlines, they’re -- they have announced that they are going to
create, you know, the best global airline in the world. And that’s fine. We
would like for that to happen. But we intend that the flight attendants will
have the best global contract in the world as well, to suit the new global
Delta Airlines and that’s really what this effort is all about.

Ma’am | want to give you about three or four minutes to talk directly to
the flight attendants, the cabin crew, the employees of Delta. Get your
message out and we’ll go from there.

Thank you Charles because I think what’s important -- and | work and talk
to the Delta activists all the time -- but there are a lot of Delta flight
attendants who have been persuaded that the union is a third party, the
union is heavy handed. I think it’s so important for all the Delta flight
attendants to understand that this union, the Association of Flight
Attendants CWA is flight attendants representing flight attendants. We do
not make decisions for the flight attendants. We provide them the
professional help and the guidance and the suggestions that they make
their own decisions. They decide what’s important to them.

Every collective bargaining agreement we negotiate is subject to flight
attendant ratification. If the flight attendants don’t like it then it is back to
the bargaining table where the people sitting at the bargaining table are
flight attendants. They will be Delta and Northwest flight attendants. So |
just hope that they -- the Delta flight attendants can get beyond their fear
and understand that the union is not as it’s being portrayed -- it’s some
third party from Washington coming in to tell you how to run your life,
the union is all of you coming together. And we will help you do that and
we will help you reach your goals, whatever you decide your goals are.
And then if I could just address one more sort of myth that’s perpetuated
by management, and that is that if you vote for a union you’ll no longer be
able to talk directly to your supervisor. That is just so far from the truth. |
mean we represent flight attendants at twenty different airlines in this
country and we have a working relationship with the management at every
single one of them. It doesn’t --it doesn’t slam the door on good labor
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relations if the management of the airline wants to have good labor
relations.

Host: Exactly. And ma’am if I may, one of the other things I point out is --
unions are a democratic society. Discussions are often robust and I kid
people when | say that, you know, if you have two union people in the
same room -- you’ve got four separate opinions.

Pat Friend: [laughs] At least.

Host: But, yeah, at least. But unions are a democratic organization. You can
stand up at a union meeting. You can stand up and talk to your brothers
and sisters and express your views and you’re not going to be shouted
down. It’s not like the health care town hall meetings.

Pat Friend: No. We’re a lot different from those health care town hall meetings.

Host: And, you know, at the end of the day, the leadership within the union,
within the organization is elected by their peers and, you know, | tell
people a lot of times that, you know, if you don’t like the way things are
going with your union, and unions are a ground-up organization, a
democratic organization, you run for office. You become a steward. You
work your way up and you talk to people and you make positive, effective
changes. And with that said, you know, one other thing that we probably
should remind people -- the first thing that goes on at any union meeting,
is everybody stands up and says the pledge of allegiance. Unionism is a
long valued tradition here in the United States. We help our communities,
we help our brothers and sisters at work. We improve the quality of our
lives, our families’ lives. And we work hard to improve our community
and their quality of life.

Pat Friend: Exactly.

Host: And with that said, ma’am | want to thank you very much for coming on
the show today. You’re always more than welcome. Any of our friends
from the AFA-CWA -- if things need to be brought out, you let us know
and we’ll do what we can to help you.

Pat Friend: We will.

Host: Fantastic. Ladies and gentlemen, you’ve been listening to International
Vice President Patricia Friend of the AFA-CWA. We’re going to take a
break right now and when we come back we’re going to be talking with
Ed Gilmartin who is chief counsel for the AFA-CWA about some of the
issues that are going on on the legal side of the house.
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Anderson: Hi, I’'m Gerard Anderson with the Association of Flight Attendants -
Communication Workers of America and I listen to The Union Edge Talk
Radio at 770 KFB Pittsburgh.
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DIATION BOARD

WASHINGTON, D.C 20572

November 2, 2009

The Honorable Mitch McConnell
United States Senate
Washington, D.C. 20510

The Honorable Jchnny Isakson
United States Senate
Washington, D.C. 20510

The Honorable Pat Roberts
United States Senate
Washington, D.C. 20510

The Honorable Tom Coburn
United States Senate

The Honorable Michael Enzi
United States Senate
Washington, D.C. 20510

The Honorable Orin Hatch
United States Senate
Washington, D.C. 20510

The Honorable Lamar Alexander
United States Senate
Washington, D.C. 20510

The Honorable Richard Burr
United States Senate

Washington, D.C. 20510 Washington, D.C. 20510

The Honorable Judd Gregg
United States Senate
Washington, D.C. 20510

Dear Senators:

Thank you for your letter of October 8, 2009 regarding a request from the Transportation Trades
Department of the AFL-CIO (TTD) that the National Mediation Board (NMB or Board) alter its voting
procedures. | share your concern about the TTD request, and | believe the only proper course of action
should have been for the Board to have full comment on the TTD request — together with related issues
such as decertification procedures, Excelsior list, and others — before making any proposals. A majority
of the Board has chosen instead to propose to change our election rules in the manner requested by the
TTD. The proposed rule is available for public inspection today at the Federal Register. | have dissented
from this proposal, and the substantive reasons for my disagreement are discussed in my dissent.

In addition to my substantive concerns, | dissented because | believe the process by which the proposed
rule was drafted and issued was flawed. The proposal was completed without my input or participation,
and | was excluded from any discussions regarding the timing of the proposed rule. As|do not believe
the Board should be making this proposal without first hearing comment on all related issues (including
decertification), it was not a surprise that | was not included in the initial crafting of the proposed rule.
However, | should have, at a minimum, (1) been given drafts along the way for consideration and
comment; (2) been included in discussions regarding the timing of the proposal; and {3) been given
ample time to review a draft and prepare a dissent if necessary. Instead, on Wednesday, October 28 at
11 am, my colleagues informed me that they had prepared a “final” version of the proposed rule and



intended to send’it to the Federal Register that day. They initially told me | had one and a half hours to
consider their proposed rule. They also told me that | would not be permitted to publish a dissent in the
Federal Register and would have to air any disagreement some other way. Publication of my dissent is
not prohibited by any agency policy, and their decision to forbid it in this particular case was arbitrary
and ad hoc. After several requests from me, they agreed to give me an additional twenty-four hours —
until noon on Thursday, October 29 -- to review and determine my position on the rule. They continued
to insist that | would not be permitted to publish my dissent. The next day, an hour and a half before my
“deadline,” | informed my colleagues that | intended to dissent and again asked for more time to digest
the rule and draft my dissent. My request for more time was rejected. | was then told | would be
permitted to publish my dissent, but only if | could have it completed by the noon deadline —an hour
and a half from the time of the conversation. The dissent | originally submitted included a discussion of
these process flaws as one of the reasons for my dissent. | was told by my colleagues that if | did not
remove the discussion of the process flaws from my dissent, they would not consent to its publication in
the Federal Register. | have attached to this letter the full dissent | originally submitted.

Under normal circumstances, | would have preferred not to discuss Board process so publicly. However,
in light of the complete absence of any principled process or consideration of my role as an equal
Member of the Board, | feel compelled to bring these issues to your attention. | am also troubled by my
colleagues’ attempt to prevent me from raising these concerns as a part of my published dissent.

This sort of exclusionary behavior is not the way the Board has conducted itself previously during my
tenure. In my past experience, Board Members who wished to dissent from a proposed decision have
been given a role in the substantive and procedural discussions related to the decision and ample time
to prepare their dissent. | believe this is the better way to conduct agency business.

I also query — why the rush to publish the proposed rule? The election rule in question has been in place
for 75 years; why not wait one more day in the interest of ensuring a fair rulemaking process and
accommodating the reasonable request of a colleague. Such an obvious rush to put out a proposed rule
gives the impression that the Board has prejudged this issue, and it will contribute to the growing
perception that the majority is attempting to push through a controversial election rule change to
influence the outcome of several very large and important representation cases currently pending at the
Board.

Thank you for your interest in this matter.

Sincere!y
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ASSOCIATION OF FLIGHT ATTENDANTS-CWA, AFL-CI0
@ 501 Third Street, NW, Washington, DC 20001-2797
PHONEF 2024341300 MAIN FAX 202¢434¢1310 LEGAL FAX 2024340600

November 3, 2009

VIA E-FILE AND
FIRST-CLASS MAIL

Mary I.. Johnson, General Counsel
Maria-Kate Dowling, Investigator
National Mediation Board

1301 K Street, N.W.

Suite 250 East

Washington, D.C. 20572

Re:  Northwest Airlines/Delta Air Lines, NMB File No. CR - 6957
(Flight Attendants)

Dear Ms. Johnson and Ms. Dowling:

The Association of Flight Attendants - CWA (“AFA-CWA” or “the Union™), the bargaining
representative for the 7,400 Northwest Airlines flight attendants, is writing in response to the
National Mediation Board’s (“NMB” or “the Board”) “Notice of Proposed Rule-Making” that was
published in the Federal Register on November 3, 2009. The Board’s proposal would enact a rule
that would, for the first time in its history, guarantee that representation elections under the Railway
Labor Act, 45 U.S.C. § 152, et seq., will be decided “based on the majority of valid ballots cast.”
§1202.4 Secret Ballot (Proposed). The Board has established a 60-day comment period for all
parties to submit their views on this rule change. AFA-CWA fully supports this proposed change,
and applauds the Board for taking action to ensure that all railroad and airline employees will finally
be able to participate in a fair and democratic election process to determine the issue of collective
bargaining representation.

In light of this development, however, AFA-CWA believes it would be inappropriate and
prejudicial for the NMB to conduct an election for the more than 20,000 Northwest and Delta flight
attendants until this proposed change to the balloting process is resolved. Though there is no
election pending for the Delta/NWA flight attendants, AFA-CWA fully expects that the Board,
within the next 60 days, will issue a determination on the single carrier petition now pending in this
proceeding. If a single transportation system is found within that time period - which is highly likely
- then the Board will initiate a representation election for the Delta/NWA flight attendants. If that
occurs, these flight attendants could find themselves in the bizarre position of participating in a
Board election under the current un-democratic ballot procedures at the same time the Board is
enacting a new election process that if views as fairer and more democratic. In fact, given the
Board’s standard election time-line, an election under the current rules that is initiated within the
next few months could result in a ballot count in late January or February 2010 - just weeks, if not
days, before the Board implements its new yes/no ballot.
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Mary L. Johnson, General Counsel
Maria-Kate Dowling, Investigator
November 3, 2009

Page 2

Clearly, the Delta flight attendants deserve better. Having participated in two prior elections
where the Company ran vigorous voter suppression campaigns, they finally have the opportunity to
decide the question of Union representation based solely on those who affirmatively vote. And the
NWA flight attendants can be confident that their 60-year legacy of collective bargaining will not
be dependent on those who do not participate in the election process.

In addition, the Union is concerned about the activities of NMB Chairman Elizabeth
Dougherty. Chairman Dougherty has politicized the Board election process through her recent
public comments mis-characterizing her prior statements and commitments to AFA-CWA. Echoing
the complaints of Delta management, she appears intent on compelling the Delta flight attendants
into a quick election under the existing un-democratic ballot rules without regard to the resolution
of the “hyperlink™ issue. Despite the Board’s commitment to resolve the hyperlink issue prior to a
single carrier determination, Ms. Dougherty is now reneging on that promise for no discernable
reason. Her actions reflect a bias in favor of Delta management that has caused the Delta flight
attendants to question her objectivity in carrying out her duties as Chairman.

For these reasons, AFA-CWA hereby withdraws, without prejudice, its July 27, 2009,
“Application for Investigation of a Representation Dispute” in the above-captioned case. The Union
will re-file its Application as soon as practicable after the Board resolves its proposal to enact an
election process that allows participating voters to decide the issue of Union representation.

If you have any questions, please contact me at your earliest convenience.

Sincerely,

Edward J. Gilmartin
AFA-CWA General Counsel

EJG/KTL



CERTIFICATE OF SERVICE

I hereby certify that on this 3™ day of November, 2009, a copy of this Petition of Withdrawal

for NMB Case No. CR-6957 was sent via email mail, to the parties below:

Michael H. Campbell

Executive Vice President

Delta Air Line, Inc.

Bldg. A - Dept. 950

1040 Delta Blvd.

Atlanta, GA 30354

Email: mike.campbell@delta.com

Andrea L. Bowman, Esq.
Delta Air Line, Inc.
Dept. 982

1030 Delta Blvd.
Atlanta, GA 30320

Email: andrea.bowman@delta.com

John J. Gallagher, Esq.

Paul, Hastings, Janofsky & Walker, LLP
875 15™ Street, N.W.

Washington, DC 20005

Email: jackgallagher@