Congress of the United States
Washington, BEC 20515

December 7, 2009

Elizabeth Dougherty, Chair

Harry Hoglander, Member

Linda Puchala, Member

National Mediation Board

1301 K Street, NW, Suite 250 East
Washington, DC 20005-7011

RE: Representation Election Procedure; Proposed Rule; Docket No. C-6964

Dear Chairman Dougherty and Members Hoglander and Puchala:

We are writing in suppott of the National Mediation Board’s (NMB) Notice of Proposed
Rulemaking (NPRM), which would allow a majority of voting employees to prevail in 2 union
election under the Railway Labor Act (RLA). The current NMB election procedures, which treat
non-participating voters as opponents of forming a union, do not comport with the standards
governing elections throughout this country. Instead, we believe that the Board’s proposal to allow
workers to vote “yes” or “no” and have a majority of those voting prevail is a far more appropriate
balloting process when using an election to determine employee interest in forming 2 union.

The Board’s existing election procedures place aviation and rail employees in an unfair and
unique position. Specifically, where employees are engaged in an election, the current NMB rules
require a majority of all eligible votets, not actual voters in the election, to affirmatively vote for a
union in order for that position to prevail. If a worker does not vote, he or she is counted as voting
against unionization. In any election, there are a variety of reasons why eligible voters may not vote.
Yet, current NMB procedures treat 2 non-vote as a vote for a specific position: “no union.” We
believe such an election system is inapproptiate for any industry. The process is all the more flawed
in a setting where voter rolls include significant numbers of furloughed employees who are not in
regular communication with other votets.

These procedures provide employers with an inappropriate incentive to supptess voter
turnout in the election, and provide the NMB with an inaccurate measure of employee sentiment.

The RLA provides the NMB with broad authority to address this problem — an authority
affirmed by the Supreme Court —and in no way mandates the voting procedures currently in use.
The Board is free to amend its election standards, as indeed it has previously. Allowing a majority of
voting employees to choose union representation is not only entirely consistent with the statute, but
we believe it enables the NMB to better carry out the Act’s intention of determining the question of
unionization on the basis of majority employee will.
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We see no convincing policy reason or legal precedent to require, in an election process, an
absolute majority of all eligible employees to cast a “yes” vote for representation; and see no reason
to continue to subject aviation and rail workers to this exceptional standard.

We therefore urge adoption of the NMB’s NPRM that will count “yes” votes as “yes,” “no
votes as “no,” and unknowns as unknown and recognize the majority will of those casting ballots.
The NPRM will enable the NMB to more fully realize its mission and will provide a fair and
approptiate process for employees in the airline and rail industries who utilize election procedures to
determine whether to unionize.
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