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Ms. Johnson:

Please find enclosed a copy of a full written statement, which I wish to present on behalf
of the Air Transport Association, Inc., at the December 7, 2009 meeting with the National
Mediation Board and its staff.

Sincerely,

Robert Siegel
of O'MELVENY & MYERS LLP

cc: James C. May
President and Chief Executive Officer, ATA
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December 7, 2009 Statement 
Robert Siegel, of O’Melveny & Myers LLP 

On Behalf of the Air Transport Association of America, Inc. 

I am Bob Siegel, and I am appearing on behalf of the Air Transport 
Association, which is the principal trade and service organization of the major 
scheduled air carriers in the United States.* 

In recognition of the unusually limited nature of this meeting, I will not 
present an extended discussion of the ATA’s views.  A more complete statement of 
those views will be contained in the formal written comments that we intend to 
submit on January 4, 2010.  My remarks here will be limited to a discussion of the 
manifest inadequacies in the Board’s process for issuing the November 3 Notice of 
Proposed Rulemaking (the “NPRM”); the wholly deficient process that the Board 
has put in place for its consideration of the NPRM; the Board’s dramatic and 
unexplained departures from prior practice; and the absence of any adequate 
justification for abandoning the majority rule that the Board has used successfully 
for over seven decades and reaffirmed as recently as last year.  These facts 
demonstrate that the Board majority has reached a predetermined position on the 
issues raised in Docket Number C-6964, and thus call into serious doubt the bona 
fides of this notice-and-comment process. 

First, the Board majority’s publication of the November 3 NPRM was the 
result of an extraordinarily inadequate and manifestly improper internal process.  
Indeed, the process was so remarkably deficient that it compelled the Board’s own 
Chairman to send a letter to Senators detailing the deficiencies.  See Appendix A 
(Letter from Chairman Dougherty to Senators McConnell, Isakson, Roberts, 
Coburn, Gregg, Enzi, Hatch, Alexander, and Burr (Nov. 2, 2009)).  As Chairman 
Dougherty explained in her letter, there was a “complete absence of any principled 
process.”  Members Hoglander and Puchala aggressively excluded the Chairman 
from internal deliberations, refused to share drafts of the NPRM with her, gave the 
Chairman no information about the timing of the planned publication of their 
NPRM, and effectively operated as a two-person Board. 

                                                 
* The members of the association are:  ABX Air, Inc.; AirTran Airways; Alaska Airlines, Inc.; 
American Airlines, Inc.; ASTAR Air Cargo, Inc.; Atlas Air, Inc.; Continental Airlines, Inc.; 
Delta Air Lines, Inc.; Evergreen International Airlines, Inc.; Federal Express Corporation.; 
Hawaiian Airlines; JetBlue Airways Corp.; Midwest Airlines; Southwest Airlines Co.; United 
Airlines, Inc.; UPS Airlines; and US Airways, Inc.  Associate members are:  Air Canada; Air 
Jamaica; and Mexicana.  Continental Airlines, Inc., and American Airlines, Inc., do not 
participate in this statement. 
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Members Hoglander and Puchala not only excluded the Chairman from their 
internal deliberations, they sought to prevent the Chairman from publicly 
expressing her disagreement with their NPRM once she learned of it.  Members 
Hoglander and Puchala initially gave the Chairman only 90 minutes to consider the 
NPRM prior to its publication (although this artificial deadline was ultimately 
extended to slightly more than a day).  They also initially told the Chairman that 
she would not even be allowed to publish a dissent in the Federal Register, then 
later told her that she could do so but only if a dissent could be completed in 90 
minutes.  When the Chairman provided her draft dissent, Members Hoglander and 
Puchala censored it—ordering the Chairman to remove portions of her dissent as a 
prerequisite to publication.  As the Chairman later observed in her letter to the 
Senators, Members Hoglander and Puchala were in an “obvious rush to put out a 
proposed rule,” and their hastiness and efforts to silence official criticism of the 
NPRM “give[] the impression that the Board has prejudged the issue.”  Appendix 
A, at 2. 

These extraordinary facts have severely damaged the Board’s hard-earned 
and long-standing reputation as an impartial and honest brokera neutrality that 
both Congress and the Supreme Court have recognized is critical to the Board’s 
ability to effectively perform its mediation and other functions.  These facts also 
demonstrate that Members Hoglander and Puchala have irreversibly prejudged the 
issues raised by their November 3 NPRM, and that this putative notice-and-
comment process will be meaningless. 

To put it bluntly:  If Members Hoglander and Puchala were willing to 
exclude, stifle and even censor the dissenting views of their own colleague, there is 
little if any reason to believe that the ATA’s views—or, for that matter, the views 
of any other person or organization concerned about the Board’s neutrality—will 
be accorded any greater consideration or respect. 

 Second, the ATA is deeply troubled by the Board majority’s unexplained 
and unjustifiable refusal to provide an adequate process for consideration of the 
November 3 NPRM.  On September 10th of this year, after the TTD had requested 
that the Board abandon its 75 year-old majority rule, the ATA sent the Board a 
letter requesting that “if the Board were to consider exercising jurisdiction over the 
TTD’s request, it should not do so without engaging in the briefing and hearing 
process employed by the Board when it considered this very same issue in 
Chamber of Commerce” in the late 1980s.  Appendix B, at 2 (Letter from ATA to 
Chairman Dougherty and Members Hoglander and Puchala (Sept. 10, 2009)); In re 
Chamber of Commerce of the United States, 14 N.M.B. 347, 360 (1987).  In the 
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Chamber of Commerce proceeding, the Board conducted a full evidentiary hearing 
which lasted nine days, designated a hearing officer, and allowed for appealable 
rulings on procedural matters prior to the hearing, as well as pre-hearing briefs and 
motions to dismiss and post-hearing briefs.  After that careful and exhaustive 
examination, the Board reaffirmed its longstanding majority rule. 

 The ATA’s request for Chamber of Commerce procedures was hardly 
excessive.  Just last year, in a proceeding involving Delta Air Lines and the 
Association of Flight Attendants, the Board unanimously recognized that the 
Chamber of Commerce process is not just appropriate—it is necessary for a fair 
and meaningful review of any proposal to abandon the Board’s 75 year-old 
majority rule.  The Board stated, in unequivocal terms, that it “would not make 
such a fundamental change without utilizing a process similar to the one employed 
in Chamber of Commerce.”  Delta Air Lines, 35 N.M.B. 129, 132 (1998).  In fact, 
the Board thought this point was so important that it repeated it in the very next 
paragraph of its decision:  it “would not make such a sweeping change without first 
engaging in a complete and open administrative process to consider the matter.”  
Id. (emphasis added). 

 Despite the Board’s unequivocal past statements, the Board majority has 
refused to provide Chamber of Commerce procedures for reviewing the November 
3 NPRM.  Instead, the Board majority established a stripped-down process that 
comes nowhere close to being “complete” or “open.”  In stark contrast to the 
procedures the Board followed in the Chamber of Commerce proceedings, the 
November 3 NPRM itself provides for nothing more than a 60-day period for 
written comment.  And neither the NPRM nor today’s “meeting” provides for an 
evidentiary hearing of any kind—there is no testimony under oath, no cross-
examination of witnesses, and none of the other procedural safeguards that 
impartial Board members would have wanted to put in place before considering 
such a fundamental change in the Board’s long-standing practice. 

Yet the Board majority has completely ignored the ATA’s September 10 
letter, and has not even acknowledged—let alone explained—its dramatic 
departure from prior Board procedures.  The only plausible explanation for this 
change in procedures is that the Board majority is unwilling to hear evidence that 
would stand in the way of their predetermined decision to change the Board’s 
majority rule ballot. 

Indeed, the inadequate procedures mandated by the Board majority not only 
prevent full consideration of the NPRM, they also prevent interested parties from 
asking the questions that would further reveal the Board majority’s bias and 
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predetermination of the issues.  And there are a number of important questions the 
ATA would have asked witnesses testifying under oath in a Chamber of Commerce 
proceeding regarding their communications with Board Members about the 
issuance of the NPRM and related matters. 

Third, the ATA is deeply troubled by the various other ways in which the 
Board majority has dramatically departed from prior Board practice.  For instance, 
the Board majority has abandoned—without explanation—the Board’s 
longstanding substantive standard for making material changes to its rules.  The 
Board previously announced that it would materially change its rules only when a 
proposed change is shown to be “mandated by the [Railway Labor] Act or essential 
to the Board’s administration of representation matters.”  In re Chamber of 
Commerce of the United States, 14 N.M.B. 347, 360 (1987).  Following that 
standard would place an insurmountable obstacle in the path of the proposed rule 
change, because that standard cannot possibly be satisfied here.  In its NPRM, the 
Board majority does not even acknowledge this substantive standard for changes to 
the NMB’s rules, further conveying that the Board majority will do what is 
necessary to effectuate its predetermined position. 

Moreover, the form of the November 3 NPRM is itself a sharp departure 
from the Board’s earlier approach to this issue.  The last time the Board considered 
changing its voting rules, it issued a neutral invitation for participation and 
comment.  See In re Petition of the Chamber of Commerce of the United States 
Requesting the Amendment of Board Rules Pursuant to 29 C.F.R. § 1206.8(b), 
12 N.M.B. 326 (1985).  This time, the Board majority included with the NPRM a 
full legal argument attempting to justify the proposed rule and rebut the 
preliminary objections set forth in the ATA’s letter of September 10, 2009.  These 
actions reinforce the conclusion that the Board majority has already predetermined 
the issues raised in its NPRM. 

Finally, the Board majority further departed from the Board’s prior practice 
by insisting on “consider[ing] the TTD petition in a vacuum.”  74 Fed. Reg. 56750-
01, at 56754 (Nov. 3, 2009) (Chairman Dougherty, dissenting).  When the Board 
last considered the same proposed voting rule change, it simultaneously considered 
a proposal to adopt a formal decertification procedure.  See In re Petition of the 
Int’l Brotherhood of Teamsters Requesting the Amendment of Board Rules 
Pursuant to 29 C.F.R. § 1206.8(b), 13 N.M.B. 1 (1985).  This time, the Board 
majority has decided to consider the TTD’s request for a voting change in isolation, 
without even acknowledging there is a pending request for consideration of a direct 
process for decertification.  See 74 Fed. Reg. 56750-01, at 56754 (Nov. 3, 2009).  
As Chairman Dougherty has explained, given their interrelationship, these two 
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issues “must be considered together.”  Id.  The Board majority’s decision to unduly 
narrow the Board’s consideration of issues appears designed to ensure that the 
TTD’s requested voting rule change is adopted swiftly and to convey that only 
changes favorable to labor organizations will be considered by the Board. 

Fourth, there is simply no basis for the proposed rule change.  The Board 
has successfully employed the majority rule since President Franklin D. 
Roosevelt’s first term in office, and it has undeniably become part of the fabric of 
the Railway Labor Act.  The Board has reaffirmed the majority rule on at least four 
prior occasions, the rule has twice passed muster at the Supreme Court, and there 
has been no relevant change in circumstances that would warrant such a radical 
departure from longstanding practice.  In light of these indisputable facts, it would 
be impossible for the Board to articulate any legally sufficient reasons for 
abandoning the majority rule. 

Indeed, the Board recognized as much in 1978, during the Carter 
Administration, when it recognized that “[i]n view of the unchanged forty-year 
history of balloting in elections held under the Railway Labor Act, the Board is of 
the view that it does not have the authority to administratively change the form of 
the ballot used in representation disputes.  Rather, such a change if appropriate 
should be made by the Congress.”  Minutes to National Mediation Board Meeting, 
at 78-15 (June 7, 1978). 

Both the TTD’s request and the Board majority’s November 3 NPRM argue 
that the proposed rule change is justified by a need to align Railway Labor Act 
representation elections with the rules governing elections for public office.  This 
argument is both frivolous and misleading:  Under current Board rules, a direct 
decertification option similar to the process under the National Labor Relations Act 
is not available and it is virtually impossible for employees in a large group to 
return to non-union status even if the majority strongly wishes to do so.  As a 
practical matter, an RLA union that prevails in a representation election may never 
have to stand for re-election.  Thus, the unions cannot honestly be compared to 
elected public officials, who have fixed terms of office and must run for reelection.  
Accordingly, if the Board were serious about the need to align representation 
elections with general democratic principles, it would now also be considering the 
need for a robust decertification procedure.  The fact that Members Hoglander and 
Puchala have ignored that request makes clear that they are not interested in 
neutrally aligning the Board’s rules with general democratic practices. 
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* * * 

The Board majority’s extraordinarily deficient and manifestly improper 
actions may well lead to the unjustifiable abandonment of the Board’s 75 year-old 
majority rule.  But that will not be a victory for the TTD or any particular union:  If 
a union is elected even though it lacks true majority support, it will be incapable of 
representing the interests of employees it purports to count as members.  Nor will it 
be a victory for organized labor generally:  The Board’s dramatic and unexplained 
abandonment of its prior procedural and substantive standards in order to push 
through an ill-advised rule change in a manifestly-politicized manner simply 
means that once the political winds change, and the Board’s composition changes 
with them, organized labor will pay the price—not only will the majority rule 
likely be restored, but a straightforward decertification procedure and other rules 
unfavorable to labor organizations may be easily put in place.  And it is certainly 
no victory for employees, who will face the real prospect of being tied to unions 
they do not support. 

But it is clear who the losers will be:  not just unions, carriers, and 
employees, but also the Board itself—which will have jettisoned its hard-earned 
reputation as an honest broker and disinterested referee, and thus will have 
jettisoned its ability to insure the labor relations stability that Congress intended it 
to provide. 
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The Honorable Elizabeth Dougherty
V. RIVERS I-M.IL ADDRESS

Chairman, National Mediation Board
rsiegel@oinm.com

1301 K Street, NW; Suite 250
Washington, D.C. 20005

The Honorable Harry Hoglander
Member, National Mediation Board
1301 K Street, NW; Suite 250
Washington, D.C. 20005

The Honorable Linda Puchala
Member, National Mediation Board
1301 K Street, NW; Suite 250
Washington, D.C. 20005

Re: Airline Industry Preliminary Response to Unions’ Request for Fundamental
Change to Majority Rule Voting Process

Dear Chairman Dougherty and Members Hoglander and Puchala:

I am writing on behalf of the Air Transport Association of America, Inc. (“ATA”)’ in
response to the September 2, 2009 request by the Transportation Trades Department, AFL-CIO
(“TTD”) that the National Mediation Board (“NMB or “Board”) fundamentally change the
“majority rule” voting process which has been in effect for 75 years. The Board has rejected
proposals to switch to a “minority rule” voting process, as requested by the TTD, in at least four

ATA is the principal trade and service organization of the major scheduled air can-iers in the
United States. ATA member airlines’ labor relations are governed by the Railway Labor Act. ATA
Members are: ABX Air, Inc.; AirTran Airways; Alaska Airlines, Inc.; American Airlines, Inc.; ASTAR
Air Cargo, Inc.; Atlas Air, Inc.; Continental Airlines, Inc.; Delta Air Lines, Inc.; Evergreen International
Airlines, Inc.; Federal Express Corporation; Hawaiian Airlines; JetBlue Airways Corp.; Midwest Airlines,
Inc.; Southwest Airlines Co.; United Airlines, Inc.; UPS Airlines; and US Airways, Inc. ATA Associate
Members are: Air Canada; Air Jamaica, Ltd.; and Mexicana.
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prior decisions, including most recently in April 2008 in response to a request from the
Association of Flight Attendants-CWA, a member of TTD.

Under the “majority rule,” a majority of the members of a craft or class must
affirmatively vote in favor of union representation, whereas under the “minority rule” requested
by the TTD, a minority of the members of a craft or class could select a representative. The
Board has previously detenriined that this requested new voting process would be a
“substantive” and “fundamental” change to the NMB’s voting procedure that is neither
“mandated by the [Railway Labor] Act” nor “essential to the Board’s administration of
representation matters.” Delta Air Lines, mc, 35 N.M.B. 129 (2008); Chamber of Commerce of
the United States, 14N.M.B. 347 (1987).

The ATA is firmly opposed to the requested change, for reasons that it will set forth in
detail in the appropriate forum and according to the appropriate process. To say it directly and in
summary manner here -- there have been absolutely no material changed circumstances since the
Board decided in 1987 and in 2008, in the cases cited above, that the unions had not met their
“high” burden of proof to show “compelling reasons” in favor of a change to this long-standing
voting process. Certainly, the reason stated publicly by the general counsel of the Association of
Flight Attendants -- that “the composition of the Board has changed” under the Obama
administration -- is not sufficient, and in fact is plainly arbitrary and capricious. History shows
the wisdom of the Board’s conclusion over the past 75 years that “majority rule” is the correct

voting procedure to effectuate the purposes of the Railway Labor Act (“RLA”). This process has
been utilized since 1934 in over 1,850 elections, and in those elections a union was successful
more than 65% of the time. This process has not fluctuated with changes in the Board’s
composition or the political party occupying the White House. It would be entirely inappropriate
for the current Board to do so now.

The ATA is writing today to stress two preliminary points that are of compelling
importance as the Board begins to review the TTD’s request. First, absent Congressional action,
the NMB lacks authority to change the long-standing “majority rule” voting process under the
RLA. Second, if the Board were to consider exercising jurisdiction over the TTD’s request, it
should not do so without engaging in the briefing and hearing process employed by the Board
when it considered this very same issue in Chamber of Commerce of the United States.

The Board Lacks Authority to Grant the TTD’s Request

On the first point, in 1978, during the Carter Administration, the Board (Chairman
George S. Ives, and Members Robert 0. Harris and David H. Stowe) could not have stated it any
more directly and bluntly -- Congressional action would be necessary to change the voting
process used in representation elections. In so doing, the Board held that “[i]n view of the
unchanged forty-year history of balloting in elections held under the Railway Labor Act, the
Board is of the view that it does not have the authority to administratively change the form of the
ballot used in representation disputes. Rather, such a change if appropriate should be made by
the Congress.” 43 Fed. Reg. 25529.
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This Board decision was based on sound statutory and policy grounds. The Board’s
long-standing voting process is predicated on the NMB’s obligation under Section 2, Ninth, to
protect the right under Section 2, Fourth, of a “majority” of a craft or class to select a
representative (if any). The Board has long held a “firm conviction that its duty under Section 2,
Ninth, ‘can more readily be fulfilled and stable relations maintained by a requirement that a
majority of eligible employees cast valid ballots.. . .“ In re Chamber ofCommerce ofthe
United States, 14 N.M.B. at 362 (quoting Sixteenth Annual Report of the Board (1950)). The
Board also has long recognized that the “majority rule” underpins a fundamental objective of the
RLA: “One need look no further than to the area of potential strikes to conclude that
certification based upon majority participation promotes harmonious labor relations. A union
without majority support cannot be as effective in negotiations as a union selected by a process
which assures that a majority of employees desire representation.” Id.2

Any change to the NMB’s voting process would, thus, necessarily first require a change
in the provisions of the RLA, which is within the exclusive province of Congress, This, of
course, is the same conclusion that the Board itself previously reached and entered into the
public record. Under these circumstances, any decision by the Board, without prior
Congressional action, to replace the long-standing “majority rule” with a “minority rule” would
exceed the Board’s jurisdiction and constitute a “gross violation” of the RLA. See, general/v.
Railway Labor Executives ‘Ass ‘ii v. NMB, 29 F.3d 655 (D.C. Cir. 1994) (en banc).

The Board Should Not Consider the Requested Change Without Using the Chamber of
Commerce Procedures

On the second point, if the Board believes that it may have the authority to change the
voting rules under the RLA in response to the TTD’s request, it should in no event do so without
following the comprehensive procedures that were utilized by the Board when it last considered
a union’s request to change the voting rules across the airline and railroad industries. In re
Chamber of Commerce of the United States, 14 N.M.B. 347 (1987). One of the contested
procedural issues was whether there should be evidentiary hearings. Id. at 347-348. The Board
answered that question in the affirmative, “viewing a full, evidentiary hearing with witnesses
subject to cross-examination as the most appropriate method of gathering the information and
evidence it will need [to decide whether to propose formal amendments to its rules].” In re
Chamber of Commerce of the United States, 13 N.M. B. 90, 94 (1986). The Board conducted
extensive evidentiary hearings and accepted post-hearing briefs. 14 N.M.B. at 348-349. Such a
comprehensive procedure was the appropriate approach in light of the magnitude of the IBT’s
proposal -- i.e., to overturn voting rules which had been in place since the 1 930s and which

2 Although not acknowledged in the lTD’s petition, adoption of a “minority rule,” along the lines
used by the National Labor Relations Board, would inevitably and necessarily require other changes to
the NMB’s election procedures -- including the addition of a “No Union” box on the NMB’s ballot as
well as a formal decertification procedure.
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indisputably had become part of the fabric of the RLA, as well as the Board’s published
regulations.3

The Board recently recognized as much in a case involving the Association of Flight
Attendants and Delta Air Lines. Delta Air Lines, Inc., 35 N.M.B. 129 (2008). In that case, in a
unanimous decision, the Board rejected a similar request from the AFA to change the voting
rules. The Board’s reasoning is directly applicable to the TTD’s request:

“AFA has failed to provide sufficient justification for changing the decision in
Chamber of Commerce above, and, in any event, the Board would not make such
a fundamental change without utilizing a process similar to the one employed
in Ghamber of commerce, above. [j] In this case, AFA’s arguments are
applicable to every representation application filed with the Board. A change in
the balloting procedures in this matter would necessitate a permanent deviation
from over 70 years of Board practice. The Board is not inclined to make the
requested changes, and, in any event, would not make such a sweeping change
without first engaging in a complete and open administrative process to
consider the matter.” Id. at 132 (all emphasis added).

The Board, thus, is already on the record as to the procedure that should be followed if
the Board decides to consider the TTD’s request: namely, “a complete and open administrative
process” that is “similar to the one employed in Chamber ofCommerce.” At a minimum, the
necessary procedure includes a meaningful opportunity for all participants to present testimony
and cross-examine witnesses during an evidentiary hearing as well as to present written
argument prior to and after the evidentiary hearing.4

Conclusion

The Board has gotten it right over the years. The value of majority-supported unions is
as compelling today as it was when the RLA voting process was established by the Board 75
years ago. Any consideration of changing the long-standing voting rules under the RLA should
be for the exclusive province of Congress. If, however, the Board were ever to consider such a

The Board’s published regulations incorporate the Board’s long-standing practice of dismissing
docketed applications where less than a majority of eligible voters participate in an election. See
29 C.F.R. § 1206.4(b)(l).

Alternatively, the Board may wish to consider appointing some form of committee, comprised of
representatives of both organizations and carriers, to study the issues raised by the TfD’s petition and to
make findings and recommendations concerning the same. Two such bodies were established in the
1 990s, the Dunlop Commission and the Airline Industry Labor-Management Committee, to gain the
consensus of interested parties regarding possible changes to the RLA and the NMB’s procedures.
Neither recommended any changes to the voting rules.
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sweeping change, it should do so only through a thoughtful and deliberate process -- not a rush to
judgment.

Sincerely,

Robert A. Siegel
of O’MELVENY & IVYERS LLP

cc: James C. May
President and Chief Executive Officer, ATA
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